
First, as the Commission has recognized, RMC is the copyright owner of the

MTA/BTA listings.1 Neither the Commission nor any of its licensees may make use
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COMMENTS OF RAND MCNALLY & COMPANY

In the Matter of

International Harmonization of Frequency
Bands Above 40 GHz

Rand McNally & Company ("RMC") hereby submits the following comments

in response to the Memorandum Opinion and Order on Reconsideration and Notice

of Proposed Rulemaking released on July 29, 1998, in the above captioned proceeding

("Notice"). RMC's comments address the following two points.

Amendment to Part 27 of the
Commission's Rules To Revise Rules
for Services in the 2.3 GHz Band and
To Include Licensing of Services
In the 47 GHz Band.

Amendment to Parts 2, 15, and 97 of the
Commission's Rules To Permit Use of
Radio Frequencies Above 40 GHz for
New Radio Applications

Petition of Sky Station International, Inc.,
For Amendment of the Commission's
Rules To Establish Requirements for a
Global Stratospheric Telecommunications
Service in the 47.2-47.5 GHz and
47.9-48.2 GHz Frequency Bands

1 ~ Notice, 183 n.132;~ ghQ,~ Report and Order and Second Notice of
Proposed Rule Making, Amendment of Commission's Rules Regarding the 37.0-38.6
GHz and 38.6-40.0 GHz Band, 12 FCC Red. 18600, 18610 n.32 (1997) ("39 GHz Order);
Report and Order, Amendment of Parts 21 and 74 of the Commission Rules with
Regard to Filing Procedures in the Multipoint Distribution Service and in the
Instructional Television Fixed Service, 10 FCC Red. 9589,9608 (1995) ("MDS Order").
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of the MTA/BTA geographic boundaries in connection with the licensing or use of the

47 GHz band without RMC's consent.

Second, the above restriction on use applies both to initial licensing in the 47

GHz Band and any subsequent licensing that may occur by partitioning or otherwise

with respect to the 47 GHz Band or any other service or frequency for which no RMC

copyright license has been issued. Accordingly, the partitioning rules that the

Commission proposes to employ for licensing in the 47 GHz Band should be modified

so as not to employ, or purport to authorize Commission licensees to employ, the

MTA/BTA listings for the partitioning of licenses that are not subject to any RMC

copyright licensing agreement.

I. THE COMMISSION MAY NOT USE THE MTA/BTA LISTINGS FOR LICENSING
THE 47 GHZ BAND WITHOUT RMC'S CONSENT.

In the instance Notice, while the Commission now proposes to use U.s.

Department of Commerce REAG and MEA geographic listings, it also asks for

comment as to the use of the MTA/BTA Listings for licensing in the 47 MHz Band.

As to such alternative, RMC wishes to reiterate, as it has already made clear to the

Commission in its "Comments" on the Commission's previous Notice of Proposed

Rulemaking in this proceeding (which comments are attached hereto for reference),2

that the Commission may not use the MTA/BTA Listings for licensing in the 47 GHz

Band without RMC's consent.

Accordingly, absent an agreement authorizing the Commission and its

licensees to make use of the MTA/BTA Listings for this purpose, the Commission

should not employ them for 47 GHz Band licensing. To do otherwise would

constitute an infringement of RMC's copyright, both directly by the Commission's

use, and indirectly by encouraging licensees in the Band to infringe on RMC's

property right.

2 ~ Comments of RMC Ganuary 20, 1995).



-3-

II. THE COMMISSION MAY NOT MAKE USE OF MTA/BTA LISTINGS FOR LICENSE
PARTITIONING IN THE 47 GHZ BAND (OR FOR OTHER PART 27 WCS
LICENSES) AND IT HAS NO RIGHT OR AUTHORITY TO PERMIT OTHERS TO

DO SO.

Just as the Commission has no right to employ the MTA/BTA Listings for

issuing initial licenses in the 47 GHz Band, it has no such right to use, or to permit its

licensees to use, such Listings for the partitioning of 47 GHz Licenses. The licensing

agreements under which the Commission (and others) have been issued authority to

employ the MTA/BTA Listings have been clearly limited to specific licensed services

and frequency bands and specifically do not include 47 GHz licenses. These

agreements do not in any way permit or suggest that these Listings may be used by

the Commission or its licensees for other services, a limitation that the Commission

has recognized on several occasions.3

Accordingly, Section 27.15 of the Commission's rules regarding partitioning,

which the Commission proposes to modify and employ for 47 GHz Band licenses,

should be further amended to change clause (b) of that rule so as not to purport to

authorize licensees to use the MTA/BTA Listings for partitioning, at least in the

absence of a license agreement with RMC that authorizes such use.

There is already precedent for the Commission's making the proposed rule

change. Thus, comparable language to that which now appears in Section 27.15(b)

was originally adopted by the Commission for its rule (Section 90.365(b)) governing

the partitioning of AVM licenses.4 Later, however, apparently recognizing the

problems of infringement, the Commission modified this provision to delete reference

to the MTA/BTA Listings and other "FCC recognized service areas."S That same

approach can and should be followed here,6

3~~ 39 GHz Order, 18612; MDS Order, 9609.
4 Second Report and Order, Amendment of Part 90 of the Commission's Rules to
Adopt Regulations for Automatic Vehicle Monitoring Systems, PR Docket No. 93-61
(July 14, 1998) (the /IAVM Order") Appendix C
5 Erratum to AVM Order, supra (July 20, 1998).
6 For the avoidance of doubt, while RMC obviously has no objection to partitioning
along county lines, RMC would regard any licensee's effort to partition based upon
the compilation of counties that are reflected in the MTA/BTA Listings as an
infringement.
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RMC further urges that, in the interim, while the Commission is considering

rules in this docket, the Commission should issue an erratum to its Part 27 rules (as it

did with the AVM rules) to avoid further infringement of RMC's copyright. When the

Part 27 rules were proposed the Commission expressly noted that"a license

agreement with Rand McNally would be necessary" for their use in connection with

this service. Amendment of the Commission's Rules to Establish Part 27, the Wireless

Communications Service (JlWCS"), Notice of Proposed Rule Making, 11 FCC Red.

21713 at 21720-21721 (1996). The Commission subsequently determined not to employ

the MTA/BTA listings for initial licensing. Report and Order, 12 FCC Red. 10785 at

10814 (1997). It only recently came to the attention of RMC, however, that, without

the agreement or authorization of RMC, the Commission adopted the use of these

listings for partitioning. rd. at 10837. While RMC regrets not calling this problem to

the attention of the Commission earlier, the fact remains that the existing rule employs

RMC's copyrighted listings without authorization.

RMC remains willing to license the use of MTA/BTA Listings on reasonable

terms, but it will not permit its property to be appropriated without just compensation

and due process of law, and will take all necessary steps to remedy any unauthorized

exercise of its copyright by the Commission or any other party.



III. CONCLUSION.

The Commission has no right nor authorization to use, or encourage others to

use, the MTA/BTA Listings for licensing, initial or subsequent partitioning, of 47 GHz

or any other Part 27 WCS licenses. Absent a license agreement permitting such use,

the Commission should refrain and cease and desist from infringing upon these

rights.
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Respectfully submitted,

RAND MCNALLY & COMPANY

> S6(V1C~ /rL 1.'7 (y7{~J
Sharon Kohn ,7

Assistant General Counsel
RAND MCNALLY&: COMPANY
8255 North Central Park
Skokie, Illinois 60076

Counsel for Rand McNally & Company

athan L. Wiener
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& WRIGHT
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Washington, DC 20036
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FEDER..\.L ('0\ l.\ IC' :-:rCATIO~ S CONHvlISSION

111 the !\1atter Dr

\tnendment or Parts 2 .1110 . ')', ',I'.;":

CommlssIOn's Rules To Pcrl1'll
Use of RadIo frequencies .\\Jo\e
~\) (1Hz for New Radio ,\[)DiIC,1t\OllS

ET Docket No, 94-124

RM-8308

CO\I\IE"\T5
of R\'\t> \lr'.ALL\ ~ CO\lPA.'\Y

Rand ~1cNa\h .\. (',.111"1),11\\ i I~ \tC") 'lllDI!1tts t!lcse COiTlments in response to the

~otlce of Proposed Rlik \l.lt--I!l'.: \Ii :i,,' ('Ol1lflll\')iUI1 In this proceeding, adopted October 20,

1994 and released No\ ember ~. ! '1'1-+ i" '\otice

RMC IS the COD\Tl'2ht [)'.\/)(.": (' !!'c :\IT\ lsT\ Listings, embodied III J[S Trading

."rea System !\lTAI BT\ DiSKette .,;:L; ~r,lpl'1('., repr~scnted in Its COll1merclal Atlas &

\larketing Guide (the" \IT.-\!l3T,\ \L1P'
\\ e lllllkrstand tllat certalIl parties wIth an

It1terest III t\l1S proceedll1~ drl.' lir~II)~. ,1"0 th.. (Jil1i\lISSIOIl IS proposing., mandating use of

RMC s MTAs as geog rap\11c bOlll1lLlnes tor Ser\lCe areas for licensing. Licensed Millimeter

The MTAJBTA Lisllngs JJH,J 1:1(' \1TA e,TA r..lap will be referred to collectively as the

., ;..1T:\JBTA Listings.



Wave ServIces ("L~t\\Si. \,\"~ 'lllLJIl\I\ th~sc CO!lll11ents to a:::.s~n our strong Objection to any

,lttempt to make !<;...tC'l \Il":\<; ur 11 I':\'l tile geographiC boundaries (or licensing LMWS.

'-\Ithout a license r"rom 1~\lC

l. Rl\lC HAS :\OT LICE\SED LSE OF ITS MTA/BTA LlSTI:'\'GS IN

CO\'\'ECTIO\ \\ ITII L.\ 1\,"S.

The f\lTA,"BT:\ LI:::.lll1!;'.S ~HI..' \;t!uable intellectual property. Ri\·1C has made

substantlal ifl\'cSlll1cnt III thelf del ell1pl1lenl,

RMC has !lor licensed tile t\1T:\,BTA LIstings in connection \\jrll LMWS. To date,

RMC has licensed u:::.e 01 Its t\1TAl3T:\ Llstlngs r'or use only in connection Wlll1 the

following servIces:

(I) 2 GHz broadband Personal Coml1lunications Services ("PCS"). as
authOrized in GEN Docket ':fO-J [4 or allY successor proceedings;

(ii) 900 MHz narrowband pes. as authorized in GEN Docket No. 90-314 and
ET Docket 92-100 or any SUl'c~ssor proceedings:

(iii, 300 t\\Hz \\llk-,lrea Specialized I\:1obile Raulo Servlct:s or Expanded
Mobile Service Providers. ~l~ authorized 111 PR Docket No. 93-1~4 or any succe'i'ior

proceedings: and

(IV) Local l\1ullipoil1l Distribution Services. as authorized in CC Docket No.

9~-~97 or any :::.u(cessor proceedings.

The ~xlsting. license came abollt after RMC learned. in late [993. that the

CommiSSion was considering use uf Its MTAs and BTAs as [he geographic boundaries for

certain types of persona! C0ll1ll11111lc;.1tions ser.·ices. We objected. explaining that the

, CORPIET5 pV6t,2C0069 1 ,



Commission could not adopt tlleSt: lWllll(i~HiCS \1 1ll101lt Ri\lC's ,:onsel1t. ,\~ the :\ITA/BTA

Listings are protected by cupyrlght .\Ill! "llel1 ,h.:11011 I\ould constitute ~1I1 UI1I~IWful taking of

RMC's property.

Subsequently. RMC lIas approacl1ecl by PCfA. the Personal Communications Industry

Association. rCIA souglll. ,\l1d Rt\1C ~r~lrHed. a blanket license so tllat all parlles with an

interest in the FCC proceedIngs specl fiet! III tile license would be permitted to reproduce and

use the MTA/BTA Listings (It/Iv ill ((I1111i'C{l(111 l\'ilh {hose proU'edil1g.\". subject to the terms of

the license. The license Inade the i\ITA,8TA Llsllngs a\ ..ulable III various formS (0 the

Commission and to interested partics (Ither tlireetl\' frol11 RI\1C. ,lr indirectly tllrough its

licensees under the license.

We advised the Commissioll of our license agreement \\1l11 PCLt\. and of our consent

to use of the MTAs and BTAs in the proceedings specitied in tlh~ agreement. but only in

those proceedings. We indicated then that we were willing to license use of the MTAs and

BTAs on reasonable terms for use 111 ottler IJroceeding.s. I [' tile partIes WI(/1 :111 Illterest in

those proceedings sought such a IIL~llse.

Since that time. [he CUlllmissit1J1 Illandated use or" RMC'" \lTAs ~IS the g.eographic

boundaries for 900 MHz specialized mobile radio ("SMR") sen'ices. 1n connection with

such mandate. the Commission expressly recognIzed Rt\'1C's copyright rights in the

, ·CQFlP'ETS,PUBL •.2C0069 1 .1
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of the Commission and potential 9UO i\lHz S~1R grantees.

.l..::knowledgement thall', \\ill il1dUlk 1:1 IlS lJOt) i\lHz rc,,:lJnie<t! Orela lal1g.uage notifying

negotiations with AMTA will conclude in tile execution at a blanket license agreement that

-:opynght infringement brouglH by lZ~lC ~lgaillst such grantee. RMe 'j,> hopeful (',at its

In re Implemel/{{/rinn oj' Secriom 3 (11) (fllli 332 0/ ,l1e COI11J1lllllicario/l.\ /'ICE. Regulatory
Trearment o/Mobile StlTlces. GN Docket No. 93-252. Third Report and Order (adopted August

If. tY94: released Sepl. 23. (994) at 5711 . . '11,6'+ n. ~18.

~rant of an t\lTA-based S~lR \iL'em~ frLll11 tile COI11I11lSSIOI1 as a defense to allY claim of

halances the legitimate 1l1terests 01' RMC 11\ protecting liS copyrig.ht rig.tlls with the interests

license ag.reement (or ;U1\, alternatl\c ill..'cnse lJl.Jt,ulll~d from RMC) and Ill~l~ not rely on the

potentlal 900 MHz S~lR ~rantees llJ~lt tlll:y Il1USt Lomply \\ ith the terms uf such blanket

Important element and prerequisite at tIllS blanket license agreement is the Comlnission's

proceedings In conneC[lon Wltll 900 ~IHz S1\lR. '\s tile Commission !las been advised, an

speCifIed use of the t\1T.\ I3T" Li::,t111gS by pcrsol1s l11terest~dll1 cert<un Commission

process or' negotiating tlle terms or' ,\ ,eCl)l1t1 blanl\l..'t license agreement that would allow

the AmerICan Mobile 'L:kcoI11nl11lllc,lllon" ASSlKI<l[lOll. al1d A1\1TA al1d RMC are in the

\IT:\.I3T/\ lIcense obtallh..'u trom t<.\IC \lIb)eC111~I1[\\. IZ~\C \\,IS approached by AMTA,

\'.ltI1011[ R\lC's assent. IZ\IC uLJIC>l't~,1 ,)11 tl1,\; rc>c:ol'c! to slich lISC 111 tl1e absence of an

\llhougl1 R\1C a)sumeU l!l~\\ l\le (l)l',lllll\~IUll Llld IWt 111(~l1d tu IJrlll,:eeLi \\ Ith SUc:l1 mandate



n. THE CO:\tMlSSIO\ \1-\ \ \OT \IAKE \ITAs THE GEOGRAPHIC
BOl!~OARIES FOR TilE 1.\I\\S SER\,(CES WITIlOVT R\lC'S CONSENT

~eographic bounuanc" it)r Ii\..' 1.\1\\ \.., ":\I\.:C,,, \..'\ell lllUugh Rl\lC has not licensed use of the

\lTA:BTA Listings III ,,'Ul1llc,,'llllll .\;111 111L'''C serVices, In so doing. the Commission

recogmzed RMCs COpy ri~lll 11\ tli:': \! 1\ 13TA LDtll1gS. l1L>ted that these services were not

covered by the existing peL\ 111..\..'!~\'-·' .. :1(\ cncollra~ecl interested parties and RMC to explore

the extension of a licel1s\..' \0 \..'u\er ''',,' 1):'upuseLl L\lWS.' Notice at 11-1'211.28.

We appreciate tile CUlllllll\,,!\.III"" CC(Ug.llitIO I1 ur' L>ur copyright rights. and its

suggestion ttlat tile pan t\..'~ \..'"\ pi ure .\ ::-:e:l.,e. Neve rtllekss. tile Commission ski ned a

fundamental issue in fJilll1~ to ~h':Knll\\kdgc tllJt u"e of the t\1TAs for this purpose requires

suggestIOn and RMC s cIg.lltS. \\·e"'. dill IU make It clear tl',l! we strenuuusly object to use of

our MTAI BTA Listings unkss ~\lH.1 lIlH II an apprL>priate Iicell~c is entered.

The CommissIOn h~\s no .lUlI1Or\t\ to proceed without Rl\le's consent. The

\tTt\i[3TA Listings rcrHcS\..'IH .'. ~.:!.,~\!i_,\:1t :11\estln~nt on RMC's rart , RMC did not seek to·

have the MTAs or BTAs used ;lS til\..' ~eog.raphic boundaries for coml11unications services. If

[he Commission mandates use ur tIle ~1TAs and BTAs absent a license by RMC. it will

amount to an unlawful taking ur" R\lC s property. All parties to the relevant proceedings,

Note that U,,1WS serVices \\ Ii i 1/01 be covered under tile proposed blanket license with

AMTA,

CORFhETS'PUB".2000691 1



dnd anyone with an tiltt:res[ t!H:relrl. '.\ Iii ,:urllel1d t!Jat tlley may repwOllce. adapt. and

dlstnbute tile t\1T,-\.BT\ Listings ,,~111 i\lTA!BTA i\lap. et't"ectl\ely reI11ovin~ the copyright

I1rotectlon trom these \\\lrh:s. \ltJn:l~\cr. tl1~ ('Oll1lnlsslo l1 \vlll ilself be an Infringer of

copynght.

We lIr~e tIlt: CUI\1111ISSI011 111.)\ [0 ~ldopt BTAs as tIle geographic boundaries tor

licensing. L~1WS serVIces ~\l1(.i. l!ldeell. 110t to adopt MTAs or BTAs as the geographic

boundaries tor any other serVices !lot cuvered by an existing RMC license. until an

applicable license from Rt\1C has been obtaIned. We also urge the COl11missiol; to make it

clear to Its potentia! L\I\\'S o:r~ln(L'es lll~lt lIllleSS tile g.rantee obtains a li,ense irol11 RMC

(whether pursuant to a bbnkel II(eI1Se ~lgreel11el1t or other negotiated ~lg.reement), it may not

rely on a grant of an i\tT.\-based 1.\I\VS license from the Commission as a defense to any

claim of copynght 1l1tnngelnel1t brLlug.IH by RMC againsr it. !f the parries are unwilling to

enter into a license WIth RMC. thell tile COllll111SSl0n should select different geographic

boundaries for the LMWS services.

We remalll wliling. to Ill.:ense use of the MTA/BTA Listings on reasonable terms so

thar all parties affected by alld IlHerested ill Commission proceedings may reproduce. modify

:1l1d distnbute them. But Rl\1C \\ iiI not permit Its property to be appropriated \\1l11Out just

compensation and due process or' l~l\\'. ~ll1d will take all necessary steps to remedy any

unauthorized exercise or' its copynglH rights by tile Commission or any other parry.

CORPIETS PUBL 200069 1 ,



RespCL:tr'ully '>liOlllilted.

Ill. COlSCLLJSIO:,\

Counsel tor Rand 7\tcNall!, & Company

() , 4-T (~').'
.~ -
. '
Ernes[ T. Sanchez. b4· .
BAKER &: l\lcKENZ1E
815 Connec[lcu[ .'\\'t~l1UC. N.W .. Suite 900
Washingwl1. D. C. 20006
\202) 452-7000

C\ /.'~~"~/ff$
Deborah Lipo(f
Assistant General Counsel
RAND MCN:\LLY &. C01\lPANY

~255 North Central PMk
Skokie. It[inul~ ('10076
1708) J~9-625S

KAND ~lCl\ALL Y So COt\lPANY

We also urge tile CommisSion to make it clear

\3v:

Bv:

\Ve urge rile CUlllll1l')'>IOIl ill rl'r~:lJl1 from Icopar(llZII1~ IOlC~ ,-upyrlghl r1g.iHS. The

Dated: January 30. 1995

copyright infringement brou~l]( by [{\IC ,,~,lll1Sl It,

grant of an MTA-based L~l\VS IICl.:lISe (rorn tIle Commission as a ddcnse to ar'y claim of,

pursuant to a blanket licellse ag.reell1ent UI' utller negotiated agl"l:elllenll. It may not rely on a

to its potential L!\lWS g.rantees tllat lIllless tile grantee obt:\lIlS <l license I'rom RMC (whether

alternative geographic boundary deflnltlOl1'),

RMC, If the parties are 1I11\\dlil1g. tLl el1!er a license, the Commission should select

licensing LMWS serVICl:') or lur ~I:J\ tltih:r "l:r\'ICI: not co\'crell li1 ~ll\\~lIke by <l lIcense from

Coml1l1Ssion should nOl l11allllate l{\\C":o \\'1'A,> ur BTAs ,l,) geog. rapi1lC !JlHllldanes for


